condition existed at the time of a fatal roof
fall accident.

It is not disputed that the cited standard required
that the continuous mining machine "be equipped with sub-
stantially constructed canopies or cabs, located and in-
stalled in such a manner that when the operator is at the
. . . controls . . [he is] protected from falls of roof,
face, or rib, or from rib and face rolls."  The Secretary
acknowledges, however, that prior to the alleged violation he
had authorized Sahara to operate its continuous mining
machines by remote control so long as those controls were
"located so that the operator would not be in danger by roof
falls that may occur near the equipment." The Secretary is
now claiming that Sahara violated this policy exception in
that the operator of the continuous mining machine was pur-
portedly operating this machine in an area endangered by a
roof fall.

The Secretarial policy exception herein is similar to
the attempted modification of a standard discussed in
Secretary v. King Knob Coal Company/ Inc., 6 PMSHRC 1417
(1981).  The Commission held in King Knob that the Secre-
tary's attempted modification of a regulatory standard lacked
the force and effect of law.  The standard cited therein was
accordingly construed without reference to the Secretarial
policy.  Within this legal framework and considering the
undisputed evidence that the continuous mining machine cited
in this case was being operated outside the protective
canopy, it is apparent that there was a violation of the
cited standard.

Reliance by Sahara on Secretarial polipy may however
affect the negligence chargeable and thereby the amount of
penalty to be imposed in this case.  Accordingly the fact
that the continuous mining machine operator was using the
remote control unit outside the protective canopy would not
in itself demonstrate negligence in light of Secretarial
policy permitting the use of such controls under certain
circumstances. The issue is whether the remote controls were
used by the machine operator in an area endangered by roof
falls.

On the basis of the evidence discussed infra in connec-
tion with Citation Number 2201537, I find that section fore-
man Tom Killman indeed had knowledge that the subject work
area was in fact endangered by roof falls. 'It was undisputed
that the miner operator was working near and under drummy
roof and that he was told by Killman to do so. The mine
operator was accordingly negligent and the use of the remote
control device in such close proximity to drummy and frac-
tured roof was a serious and a "significant and substantial"
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